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Cross-Border Disputes Post Brexit —
No to Lugano Convention and its Eﬀects
i

Elisabeth Tretthahn-Wolski & Anna Förstel-Cherng

ii

is Long Read will analyze the new normal in international commercial litigation in Europe in a
post-Brexit world.

I. Introduction

As of 31 December 2020, the transition period established by the Agreement on the withdrawal of the
United Kingdom of Great Britain and Northern IreII. International Jurisdiction
land (UK) from the European Union (EU) and the
European Atomic Energy Community (the Withdrawal AgreePost-Brexit, neither the Bruse UK's withdrawal from sels Recast Regulation (4) nor
ment) expired (1). us, the UK's
withdrawal from the EU now fully
the Lugano Convention apply
the
EU
now
fully
impacts
impacts international civil and
with respect to civil and comcommercial litigation initiated on
international civil and mercial litigation initiated on
or a er 1 January 2021.
or a er 1 January 2021.

commercial litigation
initiated on or a er 1
January 2021

To avoid the detrimental eﬀects of
such a ‘hard-Brexit’ on crossborder disputes, the UK initially
sought to accede to the Convention on jurisdiction and the recognition and enforcement of judgements in civil and
commercial ma ers (the so-called Lugano Convention) (2). However, the EU recently refused to consent to the UK’s accession (3).

Due to the expiry of the European instruments, the Hague
Convention on Choice-ofCourt Agreements (Hague
Convention) (5) becomes more signi cant. To date, the Hague Convention has
been rati ed by the EU, Denmark, Mexico, Montenegro, Singapore, and the UK. Via the Private International Law (Implementation of Agreements) Act

i. Senior Associate at a dispute resolution group based in Vienna specializing in international commercial litigation. She holds an LLM in International Business
Law from LSE (UK).
ii. Senior Associate at a dispute resolution group based in Vienna specializing in international commercial litigation and arbitration, quali ed to practice in Austria and the State of New York. She holds an LLM from the University of Pennsylvania (USA).
1. Agreement on the withdrawal of the United Kingdom of Great Britain and Northern Ireland from the European Union and the European Atomic Energy Community, OJ C 384I , 12.11.2019, p. 1.
2. Convention on jurisdiction and the recognition and enforcement of judgments in civil and commercial ma ers, OJ L 339, 21.12.2007, p. 3.
3. Noti cation to the Parties of the Convention on Jurisdiction and the Recognition and Enforcement of Judgements in Civil and Commercial Ma ers, concluded at Lugano on 30 October 2007 by Switzerland of 1 July 2021.
4. Regulation (EU) No 1215/2012 of the European Parliament and of the Council of 12 December 2012 on jurisdiction and the recognition and enforcement of
judgments in civil and commercial ma ers, OJ L 351, 20.12.2012, p. 1.
5. Convention of 30 June 2005 on Choice of Court Agreements.
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As the name implies, the Hague Convention only applies where there is a choice-of-court agreement. To
be precise, there must be an exclusive choice-ofcourt agreement in favour of the courts of a Contracting State. e Hague Convention does not
apply to non-exclusive jurisdiction clauses. Moreover, there is uncertainty over its application to asymmetric or unilateral clauses, such as where only
one party is given a choice of a range of courts to
bring litigation and the other party’s choice of court
is limited.

2020 (6), the Hague Convention was also implemented into domestic English law and came into force on 1 January 2021.
Generally, the Hague Convention oﬀers a reciprocal regime with respect to jurisdiction (and also enforcement). Courts of Contracting States are to uphold choice-of-court agreements in favor of the chosen courts in the Contracting State. For example, if litigation is commenced before French courts in
breach of an English choice-of-court agreement, the
French courts would be required to suspend or dismiss the proceedings (subject to highly narrow exceptions such as where the jurisdiction agreement
oﬀends French public policy). Conversely, an English court should suspend or dismiss proceedings
commenced in breach of a choice-of-court agreement in favour of a European court. All of this may
not seem to be too far oﬀ the EU system. However,
there are some key diﬀerences.

Further, the Hague Convention only applies in B2B
disputes over civil and commercial ma ers. It is thus
not applicable in consumer disputes, in insolvency
and anti-trust ma ers, and several other ma ers.
e Hague Convention also does not apply to arbitration and related proceedings or any interim protective measures such as freezing orders.

6. Private International Law (Implementation of Agreements) Act 2020.
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Concerning choice-of-court
agreements where the parties
agree on the courts of an EU
Member State, nothing changes
due to Brexit

To make ma ers more complicated, it is also uncertain whether the Hague Convention indeed applies
to choice-of-court agreements concluded prior to 1
January 2021. While domestic English law speci cally provides that the Convention applies to all exclusive choice-of-court agreements entered into
a er 1 October 1995, the European Commission is
of the opinion that the Hague Convention should
apply with regard to the UK only as of 1 January
2021. In the la er case, only choice-of-court agreements entered into on or a er 1 January 2021 are covered by the Hague Convention.

the Brussels Recast Regulation). is means that,
for example, if a Hungarian party and an English
party agree on the jurisdiction of the Spanish
courts, the Spanish court would accept its jurisdiction pursuant to the Brussels Recast Regulation.

As a result:
• in proceedings initiated before 1 January 2021,
European courts would apply the Brussels Recast Regulation to determine the international jurisdiction in relation to the UK;
• in proceedings initiated a er 1 January 2021, where there is a choice-of-court clause entered into
between 1 October 2015 and 31 December
2020, European courts might apply their respective domestic laws on international jurisdiction;
• in proceedings with an exclusive choice-of-court
clause entered into on or a er 1January 2021, European courts would apply the Hague Convention;
• if the Hague Convention is not applicable at all,
because for example the ma er concerns a consumer, European courts would determine their
jurisdiction based on the respective domestic
laws on international jurisdiction.

III. Recognition and Enforcement of
UK Judgements
Again, the European instruments on recognition
and enforcement on (foreign) judgements no longer apply with regards to the recognition and enforcement of UK decisions.
Where the Hague Convention applies, judgements
issued by courts of a Contracting State that result
from proceedings based on an exclusive choice-ofcourt agreement should be recognized and enforced by the courts of other Contracting States with

e European instruments on
recognition and enforcement
on (foreign) judgements no
longer apply with regards to the
recognition and enforcement
of UK decisions

It may be worth noting that concerning choice-ofcourt agreements where the parties agree on the
courts of an EU Member State nothing changes due
to Brexit. In fact, the choice remains permissible
irrespective of the seat of the parties (Article 25 of
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Also with regards to the recognition and enforcement of foreign judgements, the issue of the ‘time
gap’ arises in proceedings initiated a er 1 January
2021 where the choice-of-court agreement was entered into between 1 October 2015 and 31 December
2020: while UK courts would recognize and enforce a judgement deriving from an Austrian exclusive
jurisdiction clause entered into during this period
under the Hague Convention, EU courts would
most likely not apply the Hague Convention.

no review of the merits of the judgement given by
the court of origin. For example, German courts are
required to recognize and enforce an English judgement that derived from an English exclusive jurisdiction clause, again subject to certain exceptions
and limitations.
Recognition and enforcement may only be refused
under very narrow circumstances, namely if:
• the choice-of-court agreement was null and void
under the law of the Contracting State of the chosen court (unless this court has determined that
the agreement is valid);
• recognition and enforcement would be manifestly incompatible with the public policy of the
requested State;
• the requested contracting state or the judgement
is inconsistent with a judgement given in the requested State in a dispute between the same parties, or with an earlier judgement given in another
State between the same parties on the same cause
of action, provided that the earlier judgement fulls the conditions necessary for its recognition in
the requested State.

Rather (where applicable) EU courts would resort
to international treaties entered into between each
EU Member State and the UK individually. For
example, a litigant may be able to rely on the Austrian / UK Convention providing for the reciprocal
recognition and enforcement of judgements in civil
and commercial ma ers which entered into force
on 11 July 1962 or the German / UK Convention
for the Reciprocal Recognition and Enforcement of
Judgements in civil and commercial Ma ers of 28
March 1961. It is quite obvious that such treaties
cannot live up to the modern system established by
the Brussels Recast Regulation. In fact, cumbersome exequatur (conversion) proceedings are usually
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ment of Foreign Judgements in Civil and Commercial Ma ers was concluded within the Hague Conference on Private International Law (the Hague
Judgement Convention). e aim of the Hague Judgement Convention was to create a system of recognition of judgements that equals the level of predictability and enforceability of arbitral awards under
the New York Convention. However, the scope of
the Hague Judgement Convention is narrower than
the New York (7) Convention as it focuses on the recognition of judgements where jurisdiction had
been assumed based on a choice-of-court agreement. Irrespective thereof, the only signatories to date are Uruguay and Ukraine and it has not entered into force yet. e European Commission indicated
that the Hague Judgement Convention could be a
basis for the future judicial cooperation between
the UK and the EU. It remains to be seen whether
the EU and/or the UK will sign it any time soon.

mandatory, certain judicial requirements have to be
met, and in some jurisdictions short limitation periods for the enforcement of judgements apply. Further, under some treaties only judgements on payment of money or only a nal and binding judgement rendered by a speci c “higher” court may be
recognized and enforced (as is the case in Austria
and Germany). In the end, there will also be judgements whose enforcement will be governed solely
by the respectivedomestic provisions on recognition and enforcement. All in all a cumbersome process for litigants.
It may come as a relief to current litigants that for all
litigations initiated prior to 1 January 2021, the Brussels Recast Regulation applies also to the recognition and enforcement of the resulting judgement,
irrespective of when the judgement is or will be rendered.
In the future, another international instrument for
the worldwide recognition and enforcement of foreign judgements may facilitate and ensure eﬀective
enforcement of judgements. In July 2019, the Hague Convention on the Recognition and enforce-

IV. Arbitration
As previously mentioned, the recognition and enforcement of international arbitral awards is governed by the New York Convention, which has been rati ed by 157 States to date, including the UK.
Accordingly, the validity of the arbitration agreement and the parties’ ability to have an arbitral
award recognized and enforced remain largely
unaﬀected by Brexit.

In the future, another
international instrument for
the worldwide recognition
and enforcement of foreign
judgements may facilitate
and ensure eﬀective
enforcement of judgements

V. Applicable Law
e question of con ict of laws in an international
context is much less complex post-Brexit than
ma ers of jurisdiction and enforcement. is is
mainly due to the UK’s willingness to incorporate

7. United Nations Convention on the Recognition and Enforcement of Foreign Arbitral Awards (New York, 10 June 1958).
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e validity of the arbitration
agreement and the parties’ ability
to have an arbitral award
recognized and enforced remain
largely unaﬀected by Brexit

VI. Service of Documents and Evidentiary Proceedings
EU law provides for a uniform set of rules for the eﬃcient cross-border service of documents as well as
the taking of evidence. In particular, the service of judicial and extrajudicial documents in civil or commercial ma ers is governed by the 2007 Service Regulation (11). e direct and indirect taking of evidence in civil or commercial ma ers is governed by
the 2001 Evidence Regulation (12).

the two major EU Regulations on private international law, namely the Regulation on the law applicable to contractual obligations (Rome I) (8) and
the Regulation on the law applicable to noncontractual obligations (Rome II) (9) into its domestic law in June 2018 (10).

Again, these modern instruments no longer apply in
relation to the UK.
us, one must refer to international treaties or – in
absence of such treaties – to the domestic laws in
each jurisdiction:

e only signi cant diﬀerence going forward will be
that English courts are no longer bound by rulings
of the Court of Justice of the European Union
(CJEU) on the EU instruments on private international law. Further, UK courts can no longer refer
questions to the CJEU for preliminary rulings. is
may result in a diﬀerent interpretation of said instruments in the future.

Service: Between the EU member states and the
UK, service of judicial documents is now governed
by the 1965 Hague Convention on the Service
Abroad (13). is instrument was used as a role model for the EU Regulation on Service of Documents
and provides for a relatively modern system. Service
of documents is generally eﬀected via a central authority, to be nominated by each State.

e question of con ict of laws in
an international context is much
less complex post-Brexit than
ma ers of jurisdiction and
enforcement

Taking of evidence: e majority of EU countries,
as well as the UK, have signed and rati ed the 1970
Hague Convention on the Taking of Evidence

8. Regulation (EC) No 593/2008 of the European Parliament and of the Council of 17 June 2008 on the law applicable to contractual obligations (Rome I), OJ L
177, 4.7.2008, p. 6.
9. Regulation (EC) No 864/2007 of the European Parliament and of the Council of 11 July 2007 on the law applicable to non-contractual obligations (Rome II),
OJ L 199, 31.7.2007, p. 40.
10. European Union (Withdrawal) Act 2018, Section 3 (‘Incorporation of direct EU legislation’).
11. Regulation (EC) No 1393/2007 of the European Parliament and of the Council of 13 November 2007 on the service in the Member States of judicial and extrajudicial documents in civil or commercial ma ers (service of documents), and repealing Council Regulation (EC) No 1348/2000, OJ L 324, 10.12.2007, p.
79.
12. Council Regulation (EC) No 1206/2001 of 28 May 2001 on cooperation between the courts of the Member States in the taking of evidence in civil or commercial ma ers, OJ L 174, 27.6.2001, p. 1.
13. Convention of 15 November 1965 on the Service Abroad of Judicial and Extrajudicial Documents in Civil or Commercial Ma ers.
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Regarding Legal Proceedings in Civil and Commercial Ma er (15), whereas the relevant legal framework in Ireland is the Foreign Tribunals Evidence Act of 1856 (16). It is evident that referring to outof-date treaties or domestic law is more burdensome than taking advantage of the uniform system provided by the EU instruments.

Abroad (14). Only Austria, Belgium and Ireland have not. Between these states and the UK the taking
of evidence is governed by bilateral treaties or domestic law, which generally requires le ers of request to be sent to the courts of those countries via
diplomatic channels. In a UK/Austria context, for
example, the relevant treaty is the 1931 Convention

VII. Overview

AREA OF LAW

POST-BREXIT

EU LAW

Jurisdiction

Brussels Recast Regulation

Hague Convention on Choice-of-Court
greements / domestic law

Applicable law

Rome I and II Regulation

Rome I and II Regulation
(incorporated into domestic English law)

Service of documents

2007 Service Regulation

Evidence

2001 Evidence Regulation

1970 Hague Convention on the
Taking of Evidence Abroad /
international treaties / domestic law

Recognition and enforcement
in civil and commercial ma ers

Brussels Recast Regulation

Hague Convention on Choice-of-Court
Agreements / international treaties / domestic law

Arbitration

New York Convention

1965 Hague Convention on
Service Abroad / international treaties

14. Convention of 18 March 1970 on the Taking of Evidence Abroad in Civil or Commercial Ma ers.
15. 1931 Convention Regarding Legal Proceedings in Civil and Commercial Ma ers.
16. Foreign Tribunals Evidence Act, 1856..
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VIII. Conclusion
e situation is more straightforward in the area of
con ict of laws, where EU instruments still apply
by way of implementation into UK domestic law.
However, as the UK is no longer bound by the rulings of the CJEU, we expect diﬀerences in the application of these rules in the future.

e ‘hard-Brexit’ in the area of international civil
procedure results in many signi cant changes for
the worse for EU/UK litigants. ey can no longer
rely on the modern, eﬃcient EU instruments on
jurisdiction, recognition, and enforcement as well
as service of documents and the taking of evidence.
Rather, they are le to struggle their way through a
jungle of multiple complex and mostly outdated biand multilateral treaties. To avoid this burdensome
exercise, parties may want to consider referring
their ma er to arbitration.

e ‘hard-Brexit’ in the area of
international civil procedure results
in many signi cant changes for
the worse for EU/UK litigants
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The EU Commission’s Proposal for the EU to
Accede to the Hague Judgments Convention
Eva Storskrubb

i

Prior to its potential accession to the Judgments
Convention, the EU has only acceded to two limited international conventions in the eld:

I. Introduction

e Hague Judgments Convention (the ‘Judgments
Convention’ or ‘Convention’) was adopted under
• e 2007 Lugano Convention (5), which applies
the auspices of the Hague Conference on Private
between the EU Member States, the EEA States and
International Law (HCCH) in July 2019 (1). Back
Switzerland and thus has a limited geographical scoin July this year, the European
pe (6); and
Commission proposed that the
EU accede to it (2).
e Judgments
• e 2005 Hague Choice of
Court
Convention (the ‘ChoiConvention has the
e Judgments Convention
ce of Court Convention’) (7),
would apply to the recognition
potential to become
which only deals with cases baand enforcement of judgments in
sed on an exclusive choice of
civil and commercial ma ers beta global convention
court agreement and thus has a
ween the EU Member States and
limited substantive scope.
third countries. For enforcement
of civil and commercial judgments between EU
Member States, the Brussels I Regulation (3) (enacted under Article 81 TFEU and Title V of Part ree
TFEU − judicial cooperation in civil ma ers) applies (4).

e importance of the potential EU’s accession to
the Judgments Convention thus results from its
much broader substantive scope, covering a range of
civil and commercial cases. In addition, it results
from the fact that the Judgments Convention has

i. Associate Professor and Senior Lecturer in Procedural Law at Uppsala University, Sweden. Her research focuses on the impact of EU law on civil justice and
transnational dispute resolution in civil and commercial ma ers including private international law and arbitration.
1. Convention on the Recognition and Enforcement of Foreign Judgments in Civil or Commercial Ma ers, concluded on 2 July 2019.
2. European Commission, Proposal for a Council Decision on the accession by the European Union to the Convention on the Recognition and Enforcement of
Foreign Judgments in Civil or Commercial Ma ers, COM/2021/388 nal.
3. Regulation (EU) No 1215/2012 of the European Parliament and of the Council of 12 December 2012 on jurisdiction and the recognition and enforcement of
judgments in civil and commercial ma ers, OJ L 351, 20.12.2012, p. 1.
4. e Brussels I Regulation only in very limited instances concerns situations involving third countries. It is notable that both Ireland and Denmark have a special but diﬀerent Treaty status with respect to judicial cooperation in civil ma ers. If the EU accedes to the Judgments Convention, all Member States will be
bound by it except Denmark. Ireland is considered bound by potential accession. On this, see Michael Wilderspin and Lenka Vysoka, ‘ e Hague Judgments
Convention through European Lenses’, NIPR, 2020, p. 40.
5. Convention on jurisdiction and the recognition and enforcement of judgments in civil and commercial ma ers, OJ L 339, 21.12.2007, p. 3.
6. On this, see the contribution to this Weekend Edition by Elisabeth Tre hahn-Wolski and Anna Förstel-Cherng.
7. Convention on Choice of Court Agreements, concluded on 30 June 2005.
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Currently, to have a judgment issued by a
Member State recognised and enforced outside
of the EU, the judgment creditors must navigate
through a patchwork of national laws and treaties

forcement strategy. For example, it is o en necessary to use external local counsel. In some cases, there will be no possibility of proceeding to enforcement, for example for lack of a bilateral treaty. erefore, the judgment creditor may in practice need
to re-litigate the claim in the third country where the
assets are located. ese practical issues and the legal uncertainty connected with international enforcement may dissuade some parties from initiating a
claim in court and others from pursuing enforcement. In any event, the creditors face economic losses – whether from the unenforced claim or from
the additional costs and time spent on international
enforcement (9).

the potential to become a global convention. e
Membership of HCCH has a broad coverage in
many regions of the world and the Convention is
open to signature by any State.

II. Context – Problems Faced by Judgment Creditors
Currently, to have a judgment issued by a Member
State recognised and enforced outside of the EU,
the judgment creditors must navigate through a patchwork of national laws and treaties. is can be a
complex exercise with potentially uncertain results,
that depend on how liberal or restrictive the approach to foreign judgments is in the jurisdiction
where the assets of the judgment debtor are located.
e same is true for judgment creditors trying to
enforce a judgment from a third country in the EU
Member States (8).

Without any doubt, such problems can be understood as negatively aﬀecting access to justice for parties to international civil and commercial litigation.
In addition, according to the Commission this can
have a negative impact on the willingness of EU businesses and citizens, including consumers, to engage
in international trade and investment activities. Likewise, non-EU companies and actors may be deterred from investing in and trading with the EU. It is

Hence, judgment creditors engaged in international
litigation o en must, a er a positive court ruling,
invest further time and resources to prepare an en-

8. For an analysis of diﬀerent jurisdictions see inter alia Michael Wilderspin and Lenka Vysoka, ‘ e 2019 Hague Judgments Convention through European
lenses’, cit., p. 41-43, and Pedro A. De Miguel Asensio et al, ‘ e Hague Conference on Private International Law – “Judgments Convention”’, Study for the European Parliament, 2018, p. 31-36.
9. Commission Staﬀ Working Document ‘Impact Assessment Report Accompanying the document “Proposal for a Council Decision on the accession by the
European Union to the Convention on the Recognition and Enforcement of Foreign Judgments in Civil or Commercial Ma ers”’, COM(2021) 388 nal, p. 7-
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a limited scope and only concerns civil and commercial cases involving an exclusive choice of court
agreement. e Choice of Court Convention applies today between the EU Member States, the
UK, Singapore, Mexico and Montenegro. However,
more States may in the future ratify it, some of them
having already signed it.

true that enforcement costs also exist in a purely domestic litigation se ing and that some costs will persist also in a scenario of enforcement under the Judgments Convention. However, the goal of the Judgments Convention is to reduce the risks and costs of
international litigation and to provide a more predictable framework for the enforcement of judgments (10).
Background –

In 2011, the HCCH commenced work on a new global instrument and that work resulted in the Judgments Convention. Vary of the pitfalls encountered
earlier on in the Judgments Project, only a ‘simple
convention’ was considered feasible. In other
words, a convention on uniform rules as regards international recognition and enforcement judgments without harmonizing rules on direct jurisdiction. In addition, in the process of the nal negotiations some speci c substantive issues were le outside the scope of the Convention. e result has
thus been called a ‘realistic approach’ to concluding
a multilateral convention in the eld. e Judgments Convention has not yet entered into force,
but it will do so when two States have rati ed it, so
far only four countries have signed the Convention;
Costa Rica, Israel, Ukraine and Uruguay (12).

e Judgments Project

e idea of convention with a potentially global
reach on the recognition and enforcement of civil
and commercial judgments is not a new one. Under
the auspices of HCCC, a forerunner to the Convention was already adopted in 1971 − although that
old instrument is considered a failure because it
only has ve Contracting States and it therefore has
very limited impact on the international circulation
of judgments. A new a empt was started 1992 in
the HCCH, under the label ‘the Judgments Project’.
However, it is now widely acknowledged that the initial approach of the Judgments Project was too ambitious because it was diﬃcult to nd consensus
among the negotiating States. It was a broad and
double project aiming for rules on both international jurisdiction and recognition and enforcement
(11).

III. Content - e Judgments Convention in a Nutshell

Ultimately, the Judgments Project resulted in two
instruments, namely (i) the Choice of Court Convention, and (ii) the Judgments Convention.

e Convention applies to the recognition and enforcement of judgments in civil or commercial
ma ers. erefore, revenue, customs and administrative ma ers do not fall within its scope (Article
1). Additionally, Article 2 contains certain speci c
exclusions, many of which are not controversial:

e Choice of Court Convention is a double convention including rules on both international jurisdiction and recognition and enforcement, but it has

10. Ibid., p. 6-13.
11. See inter alia Peter A. Nielsen, ‘
12. HCCH | #41 - Status table.

e Hague 2019 Judgments Convention – from failure to success?’, Journal of Private International Law 16(2), 2002, 206-207.
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the State in which the litigation resulting in the judgment was conducted. For example, a judgment is eligible under Article 5(1)(a) if the person against
whom recognition or enforcement is sought was resident in the State of origin. It is also notable that
with respect to consumers and employees the lters
include speci c protection (Article 1(2) of the Convention).

• ma ers that are normally excluded from general
private international law measures, such as various
family law and insolvency ma ers as well as arbitration;
• ma ers that are highly specialised or are already covered by other international instruments in place,
such as carriage of passengers and goods, various marine pollution issues, liability for nuclear damage;
and

It is not possible here to discuss each of the jurisdiction lters. However, it is notable that many of them
generally re ect acceptable jurisdiction bases. Nevertheless, in certain lters a compromise between
diﬀerent traditions is also perceivable as happens
with the EU and U.S. approaches in Article
15(1)(g) for contract jurisdiction. However, the
Convention regime speci cally accepts more liberal
national jurisdiction rules (13). Hence, by se ing
out just a common minimum jurisdictional standard, the Convention enables the Contracting Parties to keep their more liberal national rules, thereby
le ing more judgments circulate between these parties albeit outside the Convention’s framework.

• ma ers that concern activities of a State acting jure
imperii, such as activities of armed forces and law enforcement personnel, as well as sovereign debt restructuring.
However, some exclusions provided for by Article 2
are more controversial, in the sense that there was
no consensus on whether the subject ma er should
be covered by the Convention or not. ese are defamation, privacy, intellectual property, and most anti-trust ma ers. Contracting Parties may further extend this list by disapplying the Convention with respect to ‘speci c subject ma ers’ (Article 18) or to
judgments involving a State as a party (Article 19).

e Judgments Convention is
a simple convention without
direct rules on jurisdiction.
However, it establishes a set
of indirect jurisdictional
grounds that indicate a
suﬃcient link between the
court of origin and the dispute

As noted above, the Judgments Convention is a simple convention without direct rules on jurisdiction.
However, it establishes a set of indirect jurisdictional grounds that indicate a suﬃcient link between
the court of origin and the dispute. Under Article 5
of the Convention, a judgment that falls within the
scope of the Convention is eligible for recognition if
one of these ‘jurisdiction lters’ exists. e jurisdiction lters are based either on connections with the
defendant, consent to jurisdiction or connections
between the claim and the State of origin, namely

13. With the exception of ma ers related to immovable property (see Article 6 of the Convention).
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e Judgments Convention also contains a limited
‘bilateralisation’ regime allowing a State to suspend
judgments of another speci c State from enforcement. In the Convention negotiations consensus
was reached to have a narrow and easily administered bilateralisation mechanism. e result is Article
29, according to which upon accession of a State to
the Convention:

e central obligation arising from the Judgments
Convention, as stated in Article 4 thereof, is to recognise and enforce judgments of another Contracting State upon application. e procedure for such
application is not regulated in the Convention,
apart for the documents to be provided (Articles 12
and 13), but the court of enforcement shall act expeditiously (Article 13) and may only refuse to enforce the judgment at stake on the limited grounds speci ed in the Article 7 of the Convention:

• it must make a noti cation if it wants to suspend
enforcement of judgments of a State that is already a
Contracting State;

(a) insuﬃcient notice to the defendant in the original proceedings;

• each Contracting State must within twelve
months make a noti cation if it wants to suspend
judgments of the acceding State; and

(b) the judgment was obtained by fraud;
(c) the judgment is manifestly incompatible with
the public policy of the enforcement State;

• noti cation of suspension can be withdrawn at a later stage.

(d) the judgment is contrary to a choice of forum
agreement; or

IV.

(f) the judgment con icts with a prior judgment.

e Unknown – Practical Impact?

e Commission has now proposed that the EU accede to Judgments Convention. It has further proposed that the EU make a further exclusion under
Article 18, so that it will not apply the Convention
to commercial leases of immovable property situated in the EU.

ese grounds re ect common traditions in international litigation, and they all strive to protect fundamental principles or rights of the parties and/or
of the State of enforcement. In addition, to the extent that a judgment awards damages, it may be refused to the extent that is includes exemplary or punitive damages that do not compensate a party for actual loss or harm suﬀered (Article 10). is ground
for refusal re ects diﬀerent traditions in relation to
acceptability of such damages and that such an issue
cannot always be addressed by means of the general
public policy ground (14).

It should be noted that the Commission has conducted a number of consultation activities prior to
submi ing its proposal. e overwhelming majority of participating stakeholders supported accession to the Convention and only a limited number
of them considered that any type of limiting declarations should be made upon accession (15).

14. See inter alia Peter A. Nielsen, ‘ e Hague 2019 Judgments Convention – from failure to success?’, Journal of Private International Law 16(2), 2002, 236.
15. Proposal for a Council Decision on the accession by the European Union to the Convention on the Recognition and Enforcement of Foreign Judgments in
Civil or Commercial Ma ers, cit., p. 5; Impact Assessment, cit., Annex II.

14

Nº75 · OCTOBER 16, 2021

Weekend

Edition
stay alert keep smart

due to the very diﬀerent legal and cultural approaIf the EU accedes to the Convention, the practical
ches to them globally. However, it can also be seen
impact and success of such an accession will depend
as missed opportunity. In this respect it will be inteon the number of third countries that potentially
resting to see whether the HCCH will commence
choose to join and which those countries are. e
any speci c convention projects in the future, the
more such third countries are signi cant for EU
potential for that most immediately perhaps being
commercial actors or citizens’ interests, the bigger
in the eld of intellectual property (17).
the success will be. e practical impact will also be
bigger for the EU Member States that currently have
e Convention can potentially have an important
a more restrictive approach to third-country judgimpact for the EU Member States in one speci c
ments. e impact will be more limited for Member
context: the post-Brexit scenario. Following the exStates that have a liberal approach. In this respect,
piry of transition period in the
the Convention has been critiBrexit Withdrawal Agreement
cised for its allegedly unsuﬃe
Convention
can
in December 2020, there are
ciently ambitious approach.
no mutual rules for recogniHowever, it will not hamper
potentially have an
tion and enforcement of civil
Member States that have a moand commercial judgments
re liberal approach because theimportant impact for
between the UK and the EU
se can still apply their domestic
rules (16).
the EU Member States Member States (18). With no
apparent current political inin
one
speci
c
context:
tention on the part of the EU
In addition, the Convention
to enter into any particular
has signi cant substantive exthe
post-Brexit
scenario
arrangement with the UK, the
clusions in important ma ers
Hague Convention can be
such as privacy, defamation, invery useful for commercial and other actors in the
tellectual property and most anti-trust ma ers that
EU that for many years when the UK was an EU
o en have an international dimension. Nowadays,
Member State have been used to relying on the simthe rst two types of ma ers can o en take place on
pli ed enforcement of judgments under the Brusthe Internet. In such cases, judgment creditors may
sels Ia Regulation. e UK is already a party to the
in practice need to resort to international enforceChoice of Court Convention and it is hoped that
ment but cannot avail themselves of the Conventhe UK will accede to the Judgments Convention
tion. It is understandable that some of these ma ers
(19).
were excluded, for example privacy and defamation

16. See Pedro A. De Miguel Asensio et al, ‘ e Hague Conference on Private International Law – “Judgments Convention”’, cit., p. 36-37; Impact Assessment,
cit., p. 26, for an analysis of the status of diﬀerent States in this respect.
17. Lydia Lundstedt, ‘ e Newly Adopted Hague Judgments Convention: A Missed Opportunity for Intellectual Property’, International Review of Industrial Property and Copyright Law 50, 2019, p. 936.
18. On this see the contribution to this Weekend Edition by Elisabeth Tre hahn-Wolski and Anna Förstel-Cherng.
19. Paul Beaumont, ‘Some re ection s on the way ahead for UK private international law a er Brexit’, Journal of Private International Law 17(1), 2021, p. 4-7.0
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V.

come at any cost, and access to justice by judgment
debtors is important as well. In addition, the legitimacy of a State’s justice system can be jeopardized if
it is forced to accept judgments from third countries
that do not conform to fundamental standards.

e Risk – Global Mutual Trust?

In its proposal advocating accession the Convention, the Commission emphasizes that ‘…the Convention aims at promoting eﬀective access to justice for
all and facilitating rules-based multilateral trade and investment, and mobility, through judicial co-operation’.
In addition, it is noted that the EU has always been
supportive of creating a multilateral system for the recognition and enforcement of judgments (20).

In that context, the Convention’s bilateralization mechanism, which only entitles to suspension coupled
to the accession of a new Contracting State within a
twelve-month deadline, can be questioned. What
happens if a change in the justice system arises in a
Contracting State a er that period has expired? Is it
the only and ultimate option for other States to withdraw completely from the Convention? (22) It can
be argued that judgment debtors can refer to the public policy exception to enforcement on a case-bycase basis. However, there may be practical problems involved in demonstrating that the threshold
to invoke public policy is at hand, and in particular in
proving that the standards of a fair trial have not
been provided in the speci c case in the court of origin (23). In light of the case law of the Court of Justice
on the European Arrest Warrant, the second limb of
the Aranyosi and Caldararu test can be diﬃcult to
establish in cases of concern with respect to judicial
independence (cases LM (25) and L&P (26)).

ese are important and lo y goals. However, in
their pursuit one should not be naïve. e Judgments Convention appears to be predicated on an
optimistic assumption that justice systems worldwide are evolving in a positive direction and that civil
and commercial litigation can be fairly conducted in
almost any court in the world (21). In other words,
the Convention is implicitly based on global mutual
trust. Considering the problems that the EU is experiencing internally as a consequence of the ongoing
situation related to the judicial system in Poland, we
are clearly aware that mutual trust can be seriously
shaken. Risks to the rule of law and the independence of the judiciary can take place in the evolution a
justice system, perhaps even unexpectedly. e pursuit of access to justice by judgment creditors cannot

20. Proposal for a Council Decision on the accession by the European Union to the Convention on the Recognition and Enforcement of Foreign Judgments in
Civil or Commercial Ma ers, cit., p. 1.
21. Diana A. A. Riesman, ‘Breaking Bad: Fail-Safes to the Hague Convention’, Georgetown Law Journal 109(4), 2021, p. 880-881.
22. For a discussion on various other options under international law, see ibid., p. 897-905.
23. Ibid., p. 893-895; Monique Hazelhorst, ‘Mutual Trust Under Pressure: Civil Justice Cooperation in the EU and the Rule of Law’, Netherlands International
Law Review 65, 2018, p. 103–130.
24. Judgment of the Court of Justice (Grand Chamber) of 5 April 2016, Pál Aranyosi and Robert Căldăraru v Generalstaatsanwaltscha Bremenjudgment (joined
cases C-404/15 and C-659/15 PPU), ECLI:EU:C:2016:198.
25. Judgment of the Court of Justice (Grand Chamber) of 25 July 2018, LM (C-216/18 PPU), ECLI:EU:C:2018:586,.
26. Judgment of the Court of Justice (Grand Chamber) of 17 December 2020, L and P (joined cases C-354/20 PPU and C-412/20 PPU),
ECLI:EU:C:2020:1033.
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News Highlights
Week 11 to 15 Oct 2021

Justice Council discusses EPPO,
SLAPP and pre-trial detention

Council extends the regime for chemical weapons for one more year

Monday 11 October

Monday 11 October

READ MORE ON EU LAW LIVE

READ MORE ON EU LAW LIVE

e Justice and Home Aﬀairs Council adopted conclusions
on several issues concerning EU-wide justice cooperation, including pre-trial detention, and in particular, minimum standards for material detention conditions and procedural
rights.

In its annual review, the Council adopted a decision to extend
the restrictive measures against the proliferation and use of
chemical weapons by one more year, until 16 October 2022.

Election of Presidents of Chambers of
ve and three Judges of the Court of Justice

Commission launches unannounced
inspections in the wood pulp sector

Tuesday 12 October

READ MORE ON EU LAW LIVE

Following the partial renewal of the Court of Justice, the Judges of the Court elected the Presidents of the Chambers of ve Judges for a period of three years and the Presidents of the
Chambers of three Judges for a period of one year.

Tuesday 12 October

READ MORE ON EU LAW LIVE

e European Commission conducted several unannounced
inspections in the premises of companies active in the wood
pulp sector for possible violation of EU antitrust rules.

ECtHR con rms Holy See’s jurisdictional immunity in civil actions

Commission publishes report on implementation of Nitrates Directive

Tuesday 12 October

Tuesday 12 October

READ MORE ON EU LAW LIVE

READ MORE ON EU LAW LIVE

e European Commission published a report on the implementation of the Nitrates Directive, nding that nitrates are
still causing harmful pollution to water in the EU and that more action is needed in this respect.

e European Court of Human Rights delivered ajudgment
in J.C. and Others v. Belgium (application no. 11625/17), holding that there had been no violation of Article 6(1) of the
ECHR in the dismissal of a civil action before Belgian courts
on the grounds of the Holy See’s jurisdictional immunity.

17

Nº75 · OCTOBER 16, 2021

Weekend

Edition
stay alert keep smart

ECtHR condemns Moldova for bringing defamation proceedings against reporters

Commission publishes communication
on energy prices
Wednesday 13 October

READ MORE ON EU LAW LIVE

e European Commission presented a communication including a toolbox to address the immediate impact of current
energy price increases, and further strengthen resilience
against future shocks.

Wednesday 13 October

F
launches Human Rights Cities in
the EU Framework

EU and Ukraine reaﬃrm their strong
cooperation at EU-Ukraine Summit
and commit to further strengthen their
ties

Wednesday 13 October

e European Court of Human Rights in e Association of
Investigative Reporters and Editorial Security of Moldova and
Sanduța v. the Republic of Moldova (application no. 4358/19),
found that Moldova violated Article 10 of the ECHR (freedom of speech) by not oﬀering suﬃcient redress to journalists who were victims of politically-connected defamation
proceedings.

READ MORE ON EU LAW LIVE

e EU Agency for Fundamental Rights together with representatives of several European cities launched a new Framework for Human Rights Cities in the EU, which aims to encourage more cities and local governments to make human
rights an integral part of their work.

Wednesday 13 October

READ MORE ON EU LAW LIVE

At the EU-Ukraine Summit the EU and Ukraine agreed on
the Joint Statement reaﬃrming the strong partnership and
commitment to strengthening the political association and
economic integration between the parties, as well as the support for Ukraine’s sovereignty and territorial integrity.

Commission proposes to end most
checks on goods between Great Britain
and Northern Ireland

Assistant professor of EU law position
available at Erasmus University Ro erdam
Wednesday 13 October

READ MORE ON EU LAW LIVE

ursday 14 October

READ MORE ON EU LAW LIVE

READ MORE ON EU LAW LIVE

e European Commission and the United States issued a
Joint Statement nalizing the launch for the joint COVID-19
Manufacturing and Supply Chain Taskforce as part of their
eﬀorts to end the global pandemic.

e Department of International and European Union Law
at Erasmus School of Law (Ro erdam, Netherlands) is seeking an assistant professor of EU law.
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Two judges appointed to the General
Court
ursday 14 October

READ MORE ON EU LAW LIVE

Mr Krisztián Kecsmár (Hungary) and Mr Ion Gâlea (Romania) were appointed as Judges of the General Court, replacing, respectively, Mr Zoltán Csehi and Ms Octavia Spineanu-Matei following their resignation and subsequent appointment as Judges of the Court of Justice.

Court of Justice clari es compatibility
of the Spanish social welfare electricity
measure with Internal Market in Electricity Directive
ursday 14 October

ursday 14 October

READ MORE ON EU LAW LIVE

In Biofa (C-29/20) the Court of Justice held that it is for the
national courts to determine whether all the conditions for
the authorised active substance under the Regulation Biocidal Products Regulation 528/2012 are ful lled for it to be classi ed as a ‘biocidal product’.

AG Rantos Opinion on right to be
heard before Executing EAW Authority gives supplementary consent

READ MORE ON EU LAW LIVE

ursday 14 October

In Viesgo In aestructuras Energéticas (C-683/19), the Court
of Justice found that Member States can establish nancing
schemes of a public service obligation, consisting of supplying electricity at a reduced rate to vulnerable consumers,
without a time limit and without compensatory measure but
cannot impose such obligation only on some companies if it
creates an unjusti ed diﬀerence in treatment.

READ MORE ON EU LAW LIVE

Advocate General Rantos in his Opinion in Openbaar Ministerie (joined cases C-428/21 PPU and C-429/21 PPU), considered that an arrested person pursuant to the European
Arrest Warrant has the right to be heard before the executing
judicial authority gives its supplementary consent, and claried how this right may be exercised.

AG Pitruzzella: Portuguese law on the
resolution of credit institutions partially transposing Bank Recovery and
Resolution Directive does not breach
EU law
Friday 15 October

Court of Justice: approval by Commission of an active substance under Biocidal Products Regulation does not automatically classify it as ‘biocidal product’

AG Koko : Parent-Subsidiary Directive does not preclude French system of
advance tax payment when distributing
dividends
--Friday 15 October

READ MORE ON EU LAW LIVE

READ MORE ON EU LAW LIVE

Advocate General Koko in her Opinion in Schneider Electric
and Others (C-556/20) found that Articles 4 and 7(2) of the
Parent-Subsidiary Directive (90/435) do not preclude a
French tax scheme requiring companies to pay an advance
payment of tax when redistributing dividends to their shareholders if the company pro ts were not subject to corporation tax.

Advocate General Pitruzzella in his Opinion in BPC Lux 2
and Others (C-83/20), considered that Portuguese legislation on the resolution of credit institutions, which, before the
transposition deadline, partially transposed the Bank Recovery and Resolution Directive but did not adapt to the valuation and shareholders’ compensation provisions, does not
breach EU law.
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ECB’s powers to impose sanctions: new Regulation and Decision published
Friday 15 October

READ ON EU LAW LIVE

Oﬃcial publication was made of a Regulation and a Decision of the ECB concerning the amendment of its powers to impose
sanctions as regards the methodology to calculate sanctions imposed for non-compliance with minimum reserve requirements.

Insights, Analyses & Op-Eds
Ne Bis in Idem before the Grand Chamber of the Court of Justice: Is the ‘Legal
Interest’ Protected the Only Way Forward?
by Renato Nazzini

READ ON EU LAW LIVE

Op-Ed on the recent Advocate General Bobek’s Opinions in
Nordzucker (C-151/20) and bpost (C-117/20) which address fundamental issues concerning the ne bis in idem principle, which forbids a second criminal prosecution or punishment if a person has already been nally convicted or
acqui ed of the same oﬀence within the European Union.

Bank of Slovenia’s Bail-in Powers Come Under Constitutional Scrutiny by
the Strasbourg Court
by Kern Alexander

READ ON EU LAW LIVE

Op-Ed on the judgment of the European Court of Human
Rights in Pintar and Others v. Slovenia, which ruled on the procedural safeguards for the protection of property rights for
shareholders and bondholders of banks that are forced into resolution.

20

e Opinion of AG Bobek in the EMA
relocation and ELA location cases
by Merijn Chamon

READ ON EU LAW LIVE

Op-Ed on Advocate General Bobek’s Opinions concerning
the issue of whether the choice on the seat of an agency established by the EU legislature is to be made by the Member States, or rather by the EU legislature itself or any EU institution

e Court’s Opinion in Avis 1/19 regarding the Istanbul Convention
by Merijn Chamon

READ ON EU LAW LIVE

Op-Ed on the Avis 1/19 Opinion of the Court of Justice concluding that the EU is not required to wait for the completion
of the rati cation by the Member States nor is the EU required to complete its own rati cation of the Instambul Convention before the Member States have done so.
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C-13/20: Decompilation for coding
error correction allowed!

Protection of family unity and the common European asylum system

by Sabine Jacques

by Alessia di Pascale and Bruno Nascimbene

READ ON EU LAW LIVE

Analysis of the judgment of the Court of Justice delivered in
Top System (C-13/20) concerning the extent to which the
lawful acquirer of a computer program is entitled to decompile all or parts of it to correct errors aﬀecting the operation of
said program.

READ ON EU LAW LIVE

Op-Ed on the Opinion of Advocate General Pikamäe in
XXXX v Commissaire général aux réfugiés et aux apatrides (C483/20), concerning the application for international protection and granting of a refugee status, in light of the right to family unity.

ClientEarth v. Commission and ECHA
(C-458/19 P): A lost opportunity to clarify the Aarhus Regulation

Poland’s withdrawal from the ‘Community of Law’ is no withdrawal from the
EU

by Rui Tavares Lanceiro

by René Repasi

READ ON EU LAW LIVE

Op-Ed on the ClientEarth v Commission and ECHA
(C-458/19 P) case, in which the Court of Justice addressed a
number of issues related to the judicial control of nal decisions of the procedure for internal review of EU administrative acts, pursuant to the Aarhus Regulation.

READ ON EU LAW LIVE

Op-Ed on the revolutionary judgment of the Polish Constitutional Tribunal of 7 October 2021 (K 3/21), which for the
rst time sets aside EU Primary law because it allegedly violates a national constitution and can be quali ed as ‘legal Polexit’.

One man against the system – the story of judge Waldemar Żurek and the Court
of Justice’s judgment in W.Ż.
by Jakub Jaraczewski

READ ON EU LAW LIVE

Op-Ed on the Court of Justice’s judgment in W.Ż. (C-487/19), which marked another steppingstone in the case law on the rule of law in Poland, viewed in light of the Polish Constitutional Tribunal in case K 3/21, which directly challenged the primacy
of EU law, the Court of Justice’s rulings regarding the independence of the Polish judiciary.
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Library - Book Review

By Luca Prete

READ ON EU LAW LIVE

Alexandre Richard

Procédure en manquement d’état et protection des droits
fondamentaux dans l’Union européene
Review of the volume wri en by Alexandre Richard intends to explore the issue of
whether infringement proceedings constitute an appropriate means to control, and
if need be to enforce, Member States’ compliance with fundamental rights providing an ‘interesting contribution to the literature’ and ‘some original ideas’ on the topic.
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